COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a nmeeting of the Rules Conmttee held in Room
1100A of the People’ s Resource Center, 100 Community Pl ace,

Crownsville, Maryland on March 10, 2000.

Menbers present:

Hon. Joseph F. Murphy, Jr., Chair
Linda M Schuett, Esq., Vice Chair

Al bert D. Brault, Esq. Joyce H. Knox, Esq.

Hon. Janmes W Dryden Anne C. (gl etree, Esq.

H. Thomas Howel |, Esq. Larry W Shipley, derk
Hon. G R Hovey Johnson Melvin J. Sykes, Esq.
Hon. Joseph H. H Kapl an Roger W Titus, Esq.
Ri chard M Karceski, Esq. Hon. Janes N. Vaughan
Robert D. Klein, Esq. Robert A. Zarnoch, Esg.

I n attendance:
Sandra F. Haines, Esq., Reporter
Sherie B. Libber, Esq., Assistant Reporter
Hon. Paul H Winstein, Crcuit Court for
Mont gonmery County
The Chair convened the neeting. He said that there were
no mnutes to approve, but at the next neeting, two or three
sets woul d be ready.

Agenda Item 1. Reconsideration of proposed new Rule 16-810.1
(I muni ty)

The Chair presented Rule 16-810.1, Imunity, for the

Commi ttee’s consi deration.



MARYLAND RULES OF PROCEDURE
TITLE 16 - COURTS, JUDGES, AND ATTORNEYS

CHAPTER 800 - M SCELLANEQUS

ADD new Rul e 16-810.1, as foll ows:

Rul e 16-810.1. |IMVUNITY

(a) I'mmunity FromCvil Liability
(1) Oficial Conduct

Menbers of the Conm ssion,
| nvesti gati ve Counsel, the Executive
Secretary, and their agents and enpl oyees
shal | be absolutely immune fromsuit and
civil liability for any eenduet—deci sion or
comuni cation in the course of their
official duties prescribed by these Rul es.

(2) Conmmunications Wth Disciplinary
Aut horities

Communi cations with the
Comm ssi on, |nvestigative Counsel,
Executive Secretary, and their enpl oyees
and designees relating to all eged
disability or sanctionabl e conduct,
including testinony or statenents given in
a disciplinary action, proceeding, or
i nvestigation, shall be absolutely
privileged, and no claimor action
predi cated thereon shall be instituted or
mai nt ai ned. A conpl ai nant or w tness shal
be imune fromsuit and civil liability for
any communi cation that is privileged under
this section.

Comm ttee note: Subsection (a)(2) of this
Rul e does not grant imunity for a

communi cation other than a conmuni cation

wi th the Conmm ssion, Investigative Counsel,
Executive Secretary, and their enpl oyees
and desi gnees, even if the communication is
identical to a comunication that is
privileged under this subsection.
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(b) Immunity From Prosecution, Penalty,
and Forfeiture

I n accordance with Ml. Const., Art.
IV, 84B (a), upon witten request or on its
own initiative and at any stage of the
proceedi ngs, the Conm ssion may grant
immunity from prosecution or frompenalty
or forfeiture to any person and order the
person to testify, answer, or otherw se
provi de information, notw thstandi ng the
person’s claimof privilege against self-
incrimnation. |If the Conm ssion grants
immunity, the Conm ssion shall informthe
person in witing of the scope of the
immunity. No person who has been granted
immunity under this section shall refuse to
answer or provide information on the basis
of the privilege against self-
i ncrimnation.

Cross reference: See Code, Courts & Jud.
Proc. Art. 813-401 - 403.

Source: This Rule is new.

Rul e 16-810.1 was acconpanied by the followi ng Reporter’s
Not e.

Proposed new Rul e 16-810.1 originally
was transmitted to the Court of Appeals as
part of the One Hundred Forty-Fifth Report
of the Rules Commttee. At the Novenber 8,
1999 conference on that Report, the Court
concluded that the Rule was overly-broad as
drafted, and remanded it to the Commtt ee.
Changes proposed by the General Court
Adm ni stration Subcomrittee to narrow t he
Rul e are shown by highlighting and a
strike-through.

Section (a) is patterned after
proposed new Rule 16-724, Imunity from
Civil Liability, in the proposed revised
Attorney Disciplinary Rul es.

Subsection (a)(1) provides for

immunity fromsuit for the Conm ssion
| nvesti gative Counsel, Executive Secretary,
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and ot her agents and enpl oyees of the

Conmmi ssion for decisions in the course of
their official duties prescribed by these
Rules. This is based on the principle of
prosecutorial imunity which includes
immunity for investigatory activities prior
to a prosecution.

The Comm ttee proposes subsection
(a)(2) to encourage conplai nants and
W tnesses to participate fully in judicial
di sci plinary proceedi ngs without fear of
retaliation. It is based in principle on
Article 1V, 84B of the Maryl and
Constitution which, in subsection
(a)(1)(ii), allows the Conm ssion to grant
immunity fromprosecution to witnesses and,
in subsection (a)(3), provides that al
proceedi ngs before the Comm ssion are
confidential and privileged, except as
provided by rule of the Court of Appeals or
as ordered by the Court of Appeals.

Section (b) sets out the procedures by
whi ch the Conmm ssion may grant imunity
from prosecution, penalty, and forfeiture
and conpel a person to provide information.
This section expands upon current Rule 16-
806 (b)(4), which is proposed to be
del eted. New Rule 16-810.1 (b) nakes cl ear
that the Comm ssion may grant imunity at
any stage of the proceedings. Except where
a grant of immunity is on the Conm ssion’s
own initiative, a request for imunity nust
be in witing. Al grants of inmunity mnust
be in witing and specify the scope of the
i mmunity.

The Chair explained that Rule 16-810.1 is a revised
immunity rule for nenbers of the Judicial Disabilities
Comm ssion, its Investigative Counsel, and rel ated persons.
When the Judicial Disabilities Conm ssion Rules were presented

to the Court of Appeals, the Honorable John C. Eldridge, a

Judge of the Court, expressed the view that Rule 16-810.1 was



too broad. The Rule was sent back to the General Court
Adm ni strati on Subcomm ttee, which has revised it to conform
to the inmmunity rule in the revised Attorney Discipline Rules.

The Conmmittee agreed by consensus to approve the revised Rule.



Agenda Item 2. Continued consideration of proposed Products
Liability FormInterrogatories and proposed anendnents to
certain other forms in Appendix: Formlnterrogatories:

Form
No. 2 - General Definitions, Form No. 3 - Ceneral
Interrogatories, and Form No. 7 - Mdtor Vehicle Tort
Interrogatories. (See Appendix 1).

M. Klein presented the proposed Products Liability Form
Interrogatories for the Conmttee s consideration. (See
Appendix 1). M. Klein told the Conmttee that he would
hi ghli ght the significant changes that had been made. |In
section (e) of Form No. 9, Product Liability Definitions, M.
Klein said that he felt it was better to generalize and use
t he | anguage “a product” in place of “the product.” If
necessary, the | anguage “the product” can be used in context.
The change nmakes a nore useful definition. Sections (f) and
(g) and the Commttee note are an effort to articulate why it
is too difficult to define the term“substantially simlar”
product. M. Klein noted that in making the changes fromthe
| ast neeting, he inadvertently |eft out sone |anguage. The
second sentence of the Commttee note should have the | anguage
“for such ternms” added after the word “definition” and before
the word “wthout.” In the sane sentence, the word
“definition” should be pluralized the second tine it appears.
The Style Subcommttee can review the way the Commttee note
i s phrased.

M. Titus suggested that in the fourth sentence of the



Comm ttee note, the |anguage “in the interrogatories that they
propound” shoul d be del eted as unnecessary. The Conmittee
agreed by consensus to this suggestion.

Turning to Interrogatory No. 33, M. Klein pointed out
that the wordi ng was changed to avoid the question being too
broad. Oiginally, the interrogatory asked whet her any
product information was changed in any way with respect to the
pr oduct . It is better to limt the question to the use or
risk at issue in the case to focus on matters particularly at
i ssue, and not any change in the product. The Vice Chair
commented that she would want to see all changes to decide if
they were relevant to the case. M. Klein observed that sone
changes have nothing to do with what is at issue. The Vice
Chair remarked that if she were propounding the interrogatory,
she woul d want to determ ne what changes are rel evant and
woul d not want that determ nation nmade by the person answering
the interrogatory.

M. Klein pointed out that Interrogatory No. 37 is an
exanpl e of a change necessitated by the nodification of the
definition of “product information” as not necessarily
referring to the particular product. M. Sykes remarked that
a “product” is a defined termthat neans the particul ar
product. The change to the definition made the term “product
information” refer to “a product” rather than “the product.”
It is not clear that this does not refer to the particular

product. M. Klein said that the | anguage “a product” is not
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bol ded. M. Sykes asked if the key to this is the bolding of
t he | anguage. He expressed the view that one nust be

sophi sticated to understand this difference. He suggested
that there could be a Comrittee note pointing out the

di stinction. M. Titus suggested that it mght be helpful to

bold the word “the” when referring to “the product,” to

indicate that one is referring to a particular product. The
Comm ttee agreed by consensus to this change.

M. Brault conmmented that if each question in the
Interrogatories were to count as one, there would be as many
as 90 interrogatories. The Vice Chair said that she had
brought up this issue at the previous neeting but was told
that it is too late to do anything about this. The Reporter
noted that the same issue arises in the donestic
interrogatories. M. Titus observed that this is the price to
pay for uniformty of the questions. M. Klein explained that
the Interrogatories are a conposite of questions suggested by
the practicing bar. Wen he began working on the
I nterrogatories, there were even nore questions.

Turning to Interrogatory Nos. 61 to 67, M. Klein pointed
out that these have been reworked. One of the changes is the
addition of the phrase “state any facts that support your
contention.” I nterrogatory No. 62 was elim nated, and
Interrogatory No. 62 was redrafted, so that the | anguage in
No. 62 was built in as a subpart of Interrogatory No. 61. M.

Titus inquired as to why Interrogatory No. 62 asks for the
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cost of an alternate design and questioned as to why this
information is relevant. The Vice Chair replied that it is an
el ement of the plaintiff’s proof to show cost. M. Kl ein

noted that the jargon is “r.a.d.” (reasonable alternate
design.)

M. Klein explained that former Interrogatory No. 80 was
too broad. He commented that if he were the plaintiff, he
woul d not want to answer forner Interrogatory No. 80. The way
t he question had been framed, the defendant would not have
been likely to get a neaningful answer. The interrogatory has
been del eted. The other changes are nunbering changes. The
interrogatories which were not related to product liability
wer e not changed.

The Reporter noted that section (b) of the definitions in
Form No. 2 of the CGeneral Interrogatories, which appear in the
package after the Product Liability Interrogatories, needed a
correction which added as part of the questions the identity
of the present custodi an of the docunent.

The Reporter said that Interrogatory No. 6 of Form No. 3
of the General Interrogatories had been added by the
Subconm ttee sonme tinme ago. The Chair pointed out that the
word “statenment” could be substituted for the word
“adm ssion,” but the argunent could then be made that this is
not a statenment under Rule 5-803(a). M. Sykes observed that
one cannot tell what is an adm ssion until the issues are

framed at trial. M. Brault renmarked that when the Evidence
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Rul es were witten, there was di scussion of adm ssions agai nst
interest. In reality, every statenent by a party-opponent is
an adm ssi on. There is case law on this subject. Using the
term “adm ssion” may create confusion. The statenment of a
party-opponent has to be against a party’s interest.

St at enent s agai nst interest include an adm ssion of a crinme or
wr ongdoi ng.

The Vice Chair commented that when the Genera
Interrogatories originally were before the Rules Commttee,
this i ssue was di scussed. She suggested that the m nutes of
t hose neetings could be reviewed. She does not like this
guestion because the attorney has to figure out what
statenents are adm ssions against interest based on | egal
theories in the case. This is attorney work product. M.
Titus suggested that this Interrogatory go back to the
Subconmittee for further review. The Reporter said that the
Subconm ttee had | ooked at the forner interrogatories of
former Judge Niles, and that there had been debate over one of
those interrogatories that was simlar to this.

M. Brault suggested that Interrogatory No. 6 could
begin, as follows: *“If you contend that any statenment by this
party supports your contention...”. M. Titus pointed out
that Interrogatory No. 1 of Form 3, General Interrogatories,
provi des: “ldentify each person, other than a person intended
to be called as an expert witness at trial, having

di scoverable information that tends to support a position that
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you have taken or intend to take in this action...”. M.
Brault suggested that Interrogatory No. 6 could have the
foll ow ng | anguage after the |anguage which reads “decl aration
against interest”: “identify any statenent nmade by a
party...".

M. Sykes asked if this problemis self-correcting. |If
the defendant files an interrogatory which says “if you
contend that | nmade a decl aration against interest, tell ne
what it is,” the party asserting the adm ssion has to identify
it. This is an exception to the hearsay rule. The party who
wants the statenent adm tted has the burden of giving advance
notice. M. Brault noted that the quantity of rel ated
conversations can cause a serious problem The Vice Chair
commented that in her practice in Baltinore, everyone refused
to answer Interrogatory No. 6, and the issue never went before
a judge for a resolution. She recomended that the Commttee
give this serious thought. It is a question that is difficult
to answer in advance of trial. Every statenent is a potenti al
adm ssion. One nmay need to hear the evidence to answer the
guestion. The Chair said that sonmeone may know the day after
an accident that the defendant admtted to his neighbor that
he had drunk too nmuch. This kind of information can be given
out. The Vice Chair agreed, but remarked that the broadness
of the question concerns her.

Judge Dryden observed that some information is hidden.

The Chair asked where this kind of information cones out, and
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M. Brault answered that it often cones out in depositions.
The Chair pointed out that in sone cases there are no
depositions, because the parties cannot afford them The

I nterrogatory should be narrowed to statenents adm ssible
under Rule 5-803 (a). The Vice Chair suggested that the

m nutes of the nmeeting where the Interrogatories were

di scussed should be | ooked at. M. Titus said that this
matter would be tabled for now The Committee agreed by
consensus.

The Chair drew the Committee’s attention to Form No. 7 of
the Motor Vehicle Tort Interrogatories. Judge Vaughan asked
what the term“witten” neans. He asked if sonething is
“witten” if it is typed in a conputer, but it is never
printed. The Vice Chair responded that in her opinion, what
is typed into the conputer would be witten. Judge Vaughan
suggested that the | anguage “or docunent” could be added after
the word “report.” The Comm ttee agreed by consensus to
this change. The Chair questioned as to how oral reports
woul d be handled. He said that if this is a concern, the
| anguage “witten or oral” could be deleted, and the | anguage
“if applicable” could be substituted for the | anguage “if
witten.” The Vice Chair inquired as to why the |anguage “if
witten” is in the interrogatory. The Reporter replied that
this is probably because there is no custodian of an oral
report.

M. Titus suggested that the | anguage “witten or oral”
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could be deleted, and the last part of the interrogatory could

read as foll ows: person who nade the report and, if the
report is contained in a docunent, the custodian.” The Vice
Chair agreed with M. Titus’ suggestion to delete the |anguage
“witten or oral,” and the Commttee agreed by consensus to
make this change. The Chair suggested that the |anguage “of
any docunent” be added after the word “custodian,” and the
Comm ttee agreed by consensus to this change. M. Brault said
that one problemis that reports to insurance conpanies are
not di scoverable. The Chair conmmented that the | anguage is
“Iin the ordinary course of business,” as opposed to “in
preparation of litigation.” M. Brault noted that for |arge
busi nesses with a | ot of accidents, making reports to

i nsurance conpanies is part of the ordinary course of

busi ness, but the reports should not be discoverable. The
Chair replied that the Interrogatory may need to be restyl ed.
The Comm ttee approved the Interrogatory, subject to Style
revisions.

Agenda Item 3. Reconsideration of certain rules in proposed
revised Title 9, Chapter 200 (Divorce, Annul nent, Alinony,
Child Support, and Child Custody): Rule 9-210 (Annul nent--
Crimnal Conviction), Rule 9-211 (Revocation of Limted

Di vorce--Joint Application), and Rule 9-212 (Attachnent,
Sei zure, and Sequestration).

In the absence of the Chair of the Fam |y and Donestic
Subcomm ttee, the Reporter presented Rule 9-210, Annul nent--

Crimnal Conviction, for the Commttee s consi derati on.
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Rul e 9-209. ANNULMENT--CRI M NAL CONVI CTI ON

Upon the filing of a conplaint by an
i nterested person, together with a
certified copy of the docket entries of a
j udgnment of conviction of one or both
spouses of bigany or of marrying within a
prohi bited degree, the court shall enter a
j udgnment of annul ment and may grant ot her
appropriate relief.

Cross references: For within what degrees
of kindred or affinity nmarriages are void,
see Fam |y Law Article, 882-201 and 2-202.
For crinme of bigany, see Article 27, 8lI8.
For crinme of unlawful marriage, see Famly
Law Article, 82-202. For venue, see Code,
Courts and Judicial Proceedings Article,
886- 201 and 6-202.

Source: This Rule is derived from forner
Rul e S76.

Rul e 9-210 was acconpani ed by the follow ng Reporter’s
Not e.

This Rule is derived fromRule 9-209
(former Rule S76). It clarifies how a
j udgnment of annul ment nay be obt ai ned
followng a crimnal conviction of one or
both parties of bigany or of marrying
wi thin a prohibited degree.

At its January, 2000 neeting, the
Rul es Commttee renanded this Rule to the
Fam | y/ Donesti c Subcomm ttee for research
into its history. Research reveal ed that
the Rule is based on a statute that was
repealed in 1962 (Code, Article 62, 816)
and that on two occasions (June, 1965 and
May, 1996), the Committee had voted to
delete the Rule. The Subcommittee
consi dered whether the Rule should be
del eted or retained, and concluded that it
shoul d be retained with nodifications.

Al though a marriage within a
prohi bi ted degree or one that is biganous
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is void ab initio, a judgnent of annul nent
is desirable to permanently establish the
status of the parties and resol ve any

i ssues arising out of the unlaw ul
marriage, such as a determ nation of
marital property issues, ownership of rea
and personal property, and any entitl enent
to alinobny. See Townsend v. Mrgan, 192
Md. 168 (1949) and Code, Famly Law
Article, 888-202, 8-203, and 11-101.

The current Rule provides that a
j udgnment of conviction of the unlawful
marri age serves as an annul nent, provided
that a transcript of the docket entries in
the crimnal proceeding is recorded on the
records of the circuit court of the sane
county. The Subcomm ttee believes that the
annul nent process shoul d be comrenced by
the filing of a conplaint, as in other
civil actions. The Subconmttee al so
recommends that the provisions of Code,
Courts Article, 886-201 and 6-202 should
govern venue, and has added those sections
to the cross reference that follows the
Rul e. Because the action may be filed in a
county other than the county in which the
j udgnent of conviction was entered, the
copy of the docket entries nust be
certified. Al so added to the Rule is the
statenent that the court “may grant other
appropriate relief” in addition to the
annul ment which the court “shall” grant.

The Reporter explained that Rule 9-210 had been renmanded
to the Subcommittee for further research which indicated that
previously on two occasions, the Commttee had voted to del ete
the Rule. When the Subcomm ttee recently considered the Rule,
they first agreed with the previous decisions to delete it,
but then they decided it should be retained with sone

nmodi fications. As the Reporter’s note indicates, a judgnment

of annulnment is desirable to permanently establish the status

-15-



of the parties and resolve any issues arising out of the
unl awful marriage, such as marital property, real and personal
property, and alinony.

The Chair said that if Rule 9-210 is literally applied,
sonmeone could cone to the court with a judgnent and docket
entries, and be awarded relief that the other side nay not
even know about. He suggested that the Rule should be
del eted. The Reporter pointed out that the conplaint requires
service, but the Vice Chair observed that the Rul e does not
read that way. The Chair commented that this is simlar to a
confessed | udgnent. He noted that even wi thout the Rule, the
court can grant relief. Judge Vaughan noted that there is
very little law pertaining to annul nents.

The Vice Chair inquired as to whether there are other
grounds for annul nent besides bigany and marrying within a
prohi bited degree. The Reporter answered that other grounds
exi st, such as fraud or the fact that the marriage was never
consummat ed. The Vice Chair remarked that there is no rule
pertaining to the other grounds for an annulment, and this
does not happen very often. The Reporter replied that bigany
and marrying within a prohibited degree do occur and that
these are the only two grounds for which there can be a
crimnal conviction based on a marriage that is void ab
initio. She explained that the purpose of the Rule is so that
no one can argue that the marriage was al ready annul |l ed by the

crimnal conviction, |eaving no opportunity for alinony or
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other relief. Also, if atitle search is nmade on property
purchased as tenants by the entirety because the couple

t hought that they were married, the title to the property
could be affected, but no one will search the crim nal
records.

The Vice Chair asked if this Rule should be put into a
general rule pertaining to filing conplaints for annul nents.
The Reporter responded that sone annul ments are voi dable, and
sone are void ab initio. In the tw situations to which the
Rule refers, the crimnal convictions determ ne that the
marriage was void ab initio and it is annulled on that basis.
M. Sykes noted that if the marriage is void ab initio, a
conplaint may be filed by an interested person for a judgnent
of annulnment. The procedure is the sane as any famly | aw
case where soneone wants an annul ment and financial relief.
The Vice Chair comented that if sonmeone cane to her with a
void ab initio marriage asking to have the court grant relief,
it would not occur to her that she would not be able to file a
conplaint. M. Brault observed that under the existing rule,
a judgnment of conviction shall serve as an annul nent. The
change is that the court has to enter a second judgnent.

Judge Johnson expressed his agreenent with the Reporter
as to the difficulty in finding this in atitle search. The
Chair said that the current Rule requires the judgnent to be
recorded in the records of the circuit court. He commented

that if a party wanted to get a judgnment of annul ment on the
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basis of bigany or marrying within a prohi bited degree, and
after a conplaint is filed, the court grants the relief, the
Rul e woul d provide better protection for a subsequent title
search. A judgnment of annulnment is simlar to a judgnment of
divorce. M. Brault noted that under the current Rule, the
j udgnment of annulnment is recorded in the judgnment records,
simlar to a civil judgnent. M. Titus suggested that the
current Rule could provide that the judgment of annul nment is
recorded in the civil judgnment records. The Chair remarked
that there is the financial concern of forcing the person to
have to file a conplaint and involve a judge.

The Vice Chair inquired as to why there has to be a
j udgnent of annulnment. The parties can remarry because the
| ast marriage was void. Judge Vaughan pointed out that the
spouse nmay not want the annul nent. The Reporter responded
that this does not nmatter because the marriage is void.

The Chair suggested that this matter could be handl ed on
the crimnal side. The Commttee could send a letter to the
| egi sl ature asking that the bigany | aw be changed so that when
the judge enters a judgnent of conviction, the judge shal
order that the judgnent be recorded in the civil records. The
Vi ce Chair asked what happens if the judgnent of conviction is
reversed on appeal. The Chair replied that the judgnent of a
void marriage is voided. The Vice Chair noted that this is a
policy question. The 1962 statute was repeal ed, and tw ce the

Comm ttee voted to repeal this provision. |If the Rule is
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repeal ed, the annulnent is not automatic. Judge Johnson noted
t hat the under the common |aw, the annul nent is autonmatic.

The Vice Chair said that the statute was created to provide
that the judgnment of conviction constituted the automatic
annul ment. Judge Johnson observed that the statute

menori alized the comon | aw.

The Chair suggested that the procedure should require
that a party has to file a conplaint to annul the marri age,
and the court can nake the decision. The Vice Chair noved to
del ete Rule 9-210, the notion was seconded, and it passed on a
vote of eight in favor, four opposed.

The Reporter presented the deletion of Rule 9-211
Revocation of Limted D vorce--Joint Application, for the

Committee’s consi deration.

Rule 9-211.  REVOCATION OF LI'M TED DI VORCE

Rul e 9-211 was acconpani ed by the follow ng Reporter’s
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Not e.

As originally approved by the
Comm ttee, proposed revised Rule 9-211
retai ned the substance of current Rule 9-
210 a (fornmer Rule S77 a). Section b of
current Rule 9-210 was omtted as
unnecessary, in light of Code, Fam |y Law
Article, 88-102.

The Fam | y/ Donmestic Subconmittee
recomrends that the renai nder of the Rule
al so be del eted as unnecessary, in |light of
Code, Famly Law Article, 87-102 (d).

The Reporter explained that the Rules Conmttee had
approved Rule 9-211 but had del eted section b of the current
rule because it was covered by Code, Famly Law Article, 88-
102. Because the remainder of the Rule is covered by Code,
Famly Law Article, 87-102 (d), the Subcomm ttee deci ded,

t hrough a conference call, to delete the Rule entirely. The
Comm ttee agreed by consensus that the Rule should be del et ed.

The Reporter presented Rule 9-211, Attachnent, Seizure,
and Sequestration, for the Commttee’ s consideration.

Rul e 9-212 9-211. ATTACHMENT, SEI ZURE, AND
SEQUESTRATI ON

(a) Alinmony From a Nonresident Defendant

A plaintiff who seeks an order for

the attachnent or sequestration of the
defendant’ s property under Code, Fam |y Law
Article, 811-104 shall proceed in
accordance with Rule 2-115. The court may
pass any order regarding the property that

is necessary to nake the award effective.

(b) Enforcenent of a Judgnent Awarding
Child Support, Alinony, Attorney’ s Fees, or
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a Monetary Award

When the court has ordered child
support, alinony, attorney’'s fees, or a
monetary award, the property of a
nonconpl yi ng obligor may be seized or
sequestered in accordance with Rul es 2-648
and 2-651.

Source: This Rule is new.

Rul e 9-211 was acconpani ed by the follow ng Reporter’s
Not e.

This Rule is new Its two sections
establish procedures in certain actions
arising under this Chapter in which
attachnment, seizure, or sequestration nmay
be appropri ate.

Section (a) directs a plaintiff who
seeks an award of alinony froma
nonr esi dent defendant under Code, Famly
Law Article, 811-104 to proceed in
accordance with Rule 2-115. Because the
court does not exercise personal
jurisdiction over the defendant, this is an
in remproceeding. The Fam |y/ Donestic
Subconmittee believes that the procedures
set out in Rule 2-115 (Attachment Before
Judgnent) provide the appropriate nechani sm
to be used in cases under Code, Fam |y Law
Article, 811-104.

Section (b) makes clear that the
procedures set forth in Rules 2-648
(Enforcenent of Judgnent Prohibiting or
Mandati ng Action) and 2-651 (Ancillary
Relief in Ald of Enforcenent) may be used
to seize or sequester the property of a
nonconpl yi ng obli gor who has been ordered
to pay child support, alinony, attorney’s
fees, or a nonetary award.

The Reporter explained that this Rule had been several

pages long, but it had been redrafted to shorten it. Section
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(a) provides that if alinmony froma nonresident defendant over
whom the court is unable to exercise personal jurisdictionis
bei ng sought, and the defendant has property in Maryland, the
plaintiff shall proceed in accordance with Rule 2-115,
Attachment Before Judgnent, to effectuate the provisions of
Code, Family Law Article, 811-104. Section (b) is the
sequestration portion of the Rule that may be used to enforce
child support, alinony, attorney’s fees and nonetary awards
when soneone is not fulfilling his or her obligations. At the
previ ous neeting, Master Raum had expl ai ned that he used
sequestration for these purposes and had suggested that a rule
on the procedure for this would be hel pful to practitioners.
The Comm ttee decided that the Rule should refer to Rule 2-
648. The Subcommittee added the reference to Rule 2-651.

Ms. Qgletree, Chair of the Fam|y/Donmestic Subcomm ttee,
continued with the presentation of the Rule. M. Brault
i nqui red whet her there should be a footnote to section (a)
whi ch states that this is an in remproceeding. M. Qgletree
responded that there is no jurisdiction over the person of the
def endant, but he or she has property in Maryland. The
statute gives the plaintiff the right to attach the property.
M. Brault conmented that he sees this proceeding differently.
The property is taken, the case is then tried. |If the
plaintiff wins, he or she gets a formof attachnent. M.
gl etree countered that it is a prejudgnent attachnment. M.

Brault remarked that the plaintiff does not have to prove the
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case to encunber the property. The Vice Chair noted that the
attachnment before judgnment proceedi ng woul d be the one which
is appropriate. M. Brault inquired if the reference should
be to “Rule 2-122" instead of to “Rule 2-115.” The Vice Chair
responded that Rule 2-122 is only a service provision. M.
Brault remarked that in remor quasi in rem proceedi ngs are
covered by Rule 2-122. M. Ogletree pointed out that the
attachment process is dealt with in Rule 2-115. The Chair
added that Rule 2-115 refers to Rule 2-122 for service.

The Vice Chair pointed out that the title of the Rule
does not appear in the substance of the Rule. The Style
Subcommittee can |l ook at this. M. Titus asked about the
jurisdiction of the court to grant a divorce when one of the
parti es cannot be found. M. gl etree responded that the
statute, Code, Famly Law Article 811-104, permts the court
to award alinony, and the Rule is the procedure to do this.
M. Brault noted that the statute does not provide that the
court can sequester property. The Chair said that the Rule
gives that right. The Vice Chair added that the | anguage in
t he second sentence of section (a) which reads, “[t]he court
may pass any order...” provides a nmechanismto nmake the Rul e
effective. She suggested that section (a) begin as foll ows:

“IA plaintiff who has sought alinony under Code, Fam |y Law

Article, 811-104...7. M. Howell suggested that |anguage
should be: “A plaintiff who seeks alinony froma nonresident
def endant under Code, Famly Law Article, 811-104...". The
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Chair suggested that the | anguage be: “A plaintiff who seeks
al i nrony from a nonresident defendant under Code, Fam |y Law
Article, 811-104 may seek an order for the attachnment or
sequestration of the defendant’s property in accordance with
Rul e 2-115.” The Conm ttee agreed by consensus with the
Chair’s suggesti on.

Turning to section (b), the Vice Chair commented that the
tagline refers to a judgnment awarding child support. 1In a
donestic situation, there may be an order to pay child
support, but no judgnment, because all clains have not been
resol ved. The Chair suggested that the word “order” be
substituted for the word “judgnment” in the tagline. The Vice
Chair pointed out that Rules 2-648 and 2-651 pertain to
enforcenment of judgnents, not orders. The Chair reiterated
that the word “order” should replace the word “judgnent.”

Ms. Qgletree remarked that this would take care of pendente
lite matters. The Commttee agreed by consensus to this
change.

Agenda Item 4. Consideration of a policy issue concerning

Ofers
of Judgnment or Conprom se (See Appendi x 2).

The Honorabl e Paul H Winstein, County Adm nistrative
Judge for the Crcuit Court of Mntgonery County, Mryl and,
presented the issue of a proposed new rule pertaining to

offers of judgnent. (See Appendix 2). Judge Weinstein said
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that for years his view has been that Maryl and shoul d adopt a
rule simlar to the federal rule on offers of judgnent.
Recently, nore nenbers of the bar have been in support of
this. The details of his plan are set forth in the nmenorandum
to the Rules Commttee. The proposal is flexible with respect
to the effective date. He provided for a window of tine with
respect to when the court can assess costs.

Judge Weinstein explained that the insurance conpanies
are becom ng inflexible about offering noney to settle cases,
and this is clogging up the District and circuit courts. The
val ue of a case is not necessarily what the plaintiff believes
it to be, but there is usually sonme value to the case. It is
a msperception that an offer of judgnment rule favors the
defense. It is equally beneficial to either side. As Chair
of the Conference of G rcuit Judges, Judge Winstein said that
he has spoken to judges around the state who are in favor of
this rule. He urged the Commttee to consider either his
proposal or another simlar proposal.

Judge Kapl an expressed his agreenent w th Judge
Wei nst ei n. Wth District Court defendants praying jury
trials, many cases are nore difficult to settle. The
i nsurance conpani es have one nonetary figure set by a conputer
that the representatives of the conpanies are allowed to
of fer, and they have no authority to deviate fromthat anount.
One advantage is that this has discouraged plaintiffs’

attorneys fromfiling frivolous suits, but on the other hand,
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the systemis being tied up with small cases.

The Vice Chair asked about cases other than insurance
cases. The Chair responded that the federal courts have
extensive experience with offers of judgnent. M. Klein
commented that the details of this idea need to be discussed.
He has seen proposals with a bilateral rule as opposed to a
defendant-only rule. This is a significant difference as it
shifts fromthe Amrerican Rule to the English Rule. There is a
risk that attorney’s fees will be shifted to the defendant,
whi ch could be a tool of abuse in a multi-party case. In
thirty-one of the thirty-eight states which have an offer of
judgment rule, it is a defendant-only rule as is the federal
rule. Only seven states permt the plaintiff to nake an
offer. Al aska allows the plaintiff to recover attorney’s
fees. None of the other states allow this, except for
Connecticut, which limts the fees to $350. Lawsuits, such as
asbest os cases, are bankrupting corporations, because the
cases are not settling. |If the offer of judgnent procedure
shifts to the English rule, then the plaintiff controls
whet her the case goes forward. This is fraught with m schi ef
and will result in nore litigation with the advantage going to
the plaintiff. In nulti-party cases, if an offer is nmade 60
days after service, the defendant nay not have any idea as to
how t o respond.

M. Klein inquired as to how the offer of judgnment rule

woul d work in asbestos cases. Judge Kaplan replied that
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certain case val ues have devel oped over tinme for the various
ill nesses associated with asbestos. The problemis when the
plaintiff asks for nore than these values. M. Kl ein remarked
that if the plaintiff has the opportunity to recover 100% of
the attorney’'s fees, there wll always be a trial.

M. Howell inquired if the defendant is liable for the
contingency fee, and M. Klein responded in the affirmative.
M. Howell expressed the viewthat this may not be a
reasonable fee. The Chair said that there has been litigation
over what a reasonable fee should be. M. Howell suggested
that what a reasonable fee is could be spelled out in the
Rule. The Chair conmmented that the Rule could be structured
another way. |If one sideis willing to offer noney, and the
other side will not accept the offer, the attorney could wite
a letter stating the anmount of the attorney’s fee so far and
explaining that if the case goes to trial, and the award is no
nore than what the party is wlling to offer, the other side
may have to pay the attorney’'s fee calculated fromthe tinme of
the offer to the tine of the trial. Rule 1-341 allows this
relief. The fact that an insurance conpany will not settle
will force the plaintiff’s attorney to incur expenses.
Sonmething is needed in the Rule that gives the judge
di scretion to act when there is a refusal to negotiate in good
faith,

M. Brault comrented that juries have been giving | owner

awards in autonobile tort cases. The reason is that the cost
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of autonobile liability insurance is known to the jurors.

They | ook at small injuries with a jaundiced eye. This has
been a bonanza for the insurance industry. M. Brault
expressed the opinion that the Anerican Rule should not be
changed. Fee-shifting is a major step. The Vice Chair

remar ked that there have been past discussions on the sane
topic. The federal rule involves only costs, but the

di scussion today pertains to attorney’'s fees. There nmay be a
good faith dispute over liability, and the offer of judgnent
may have a chilling effect on access to the courts. |If there
is a threat that one party nmust pay the other side s attorneys
fees, the rule my keep out people who should have access to
the court. There should be a m ddle ground between costs and
attorney’s fees. The Chair suggested that a fam |y division
version of the Rule could be tested and then expanded. Judge
Weinstein said that the principles of Rule 1-341 could be
crafted into the offer of judgnent rule. He remarked that he
is not asking for the English rule to be adopted. There could
be alimt on attorney’s fees, or criteria added as to when
attorney’s fees should be awarded.

The Chair commented that at a settlenent conference, the
judge or presiding officer could state what the case shoul d
settle for. An offer of judgnent nay be made by soneone at
the settlenment conference and refused at the conclusion of the
conference. The proposed Rule in subsection (d)(3) should not

require the judge to enter an order requiring the offeree to

-28-



pay to the offeror all costs, reasonable litigation expenses,
and attorney’s fees incurred after the making of the offer.
The word “shall” should be changed to the word “may.” The key
to the settlenment conference is the neutral pronouncenent.
From that nonent on, costs and counsel fees may be awarded.

M. Sykes pointed out that the neutral pronouncenent may not

refl ect a deep understanding of the case. Follow ng the case

through at this point is a ganble. It could be reversed on
appeal. Everyone in good faith does not necessarily assess
the value of the case correctly. |If the case is assessed

incorrectly, fee-shifting should not be the result. A client
who nust pay the other side’s attorneys fees probably will sue
his or her own attorney for mal practice because the attorney
has been unreasonabl e as declared by the settlenent judge.

The offer of judgnent sounds |ike a good idea, but it is not
wor kabl e.  The | aw of unexpected results takes over, and it
may cause nore harmthan good.

Judge Vaughan suggested that to get rid of the m nor
cases, the rule should be limted to cases where the ad damum
clause is less than $100,000. The Chair asked Judge Winstein
whet her there have been any cases in which an attorney tried
to use Rule 1-341 to recoup attorney’ s fees beyond a certain
poi nt. Judge Winstein answered that there have been a few
such cases over the years, and Judge Kapl an added that he has
awarded Rule 1-341 fees. M. Brault commented that when Rul e

1-341 first was introduced, it was used very often. The
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Honor abl e Howard Chasanow, former Judge of the Court of
Appeal s, had witten an opinion which held that Rule 1-341 is
limted to unusual situations. Judge Winstein remarked that
at that point, the use of the Rul e al nost di sappeared.

The Chair said that a judge may suggest a settlenent, and
one of the parties refuses. Later on, the attorney for the
ot her side may ask for a sanction under Rule 1-341, claimng
that his client offered to settle, and now has to pay $1000 in
| egal fees. The Vice Chair noted that Rule 1-341 cannot be
used for this purpose. Judge Kaplan suggested that Rule 1-341
could be nodified to include the failure to settle. The Vice
Chair observed that there has been nmuch litigation over the
bad faith failure to settle. M. Brault pointed out that the

case of Needle v. Wiite, 81 MI. App. 463 (1990) held that the

issue of bad faith is for the jury and is not determ ned
under Rule 1-341. M. Qgletree comented that a change to
Rule 1-341 for bad faith failure to settle could be useful in
donestic cases where a settlement is reached but does not hold
up.

The Vice Chair said that she had a maj or phil osophi cal
problemw th an offer of judgnent rule. |If a claimor defense
is not made in bad faith, and is not so bad as to warrant the
attorney’s fees, the courts are available to work this out.
The judiciary wants nmechanisns to get rid of bad cases, which
is a good goal, but this is not the way to acconplish it. If

the bar supports nmandatory alternative dispute resol ution
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(ADR), there would be a greater ability to resolve these

i ssues. In nediation, one person hears both sides and hel ps
the parties to resolve the conflict. M. Sykes pointed out
that the Fourth Crcuit has nmandatory mnedi ati on supplied by
the judicial system M. Brault remarked that the quality of
medi ators in the Fourth Grcuit would be hard to match in
ordinary situations. Judge Weinstein told the Conmttee that
he is a | eading proponent of ADR, but he has the sense that
the Court of Appeals does not favor mandatory ADR

The Chair suggested that instead of a mechanical rule,
| anguage coul d be added to Rule 1-341 which would include the
i dea that refusing to accept an offer of conprom se in bad
faith or without substantial justification could warrant
sanctions under the Rule. M. Brault pointed out that the
Court of Appeals turned down the idea of nodifying Rule 1-341
the last tinme it was proposed. The Chair comented that the
Court probably will not be interested in a nechanical offer of
j udgnment rul e.

Judge Weinstein said that there have been many ngj or
changes in the practice of |aw over the past 20 years. Pro se
l[itigation is exploding in the famly area. This is a serious
probl em as the parties do not understand the law, resulting in
frivol ous cases. Judge Johnson added that these parties often
expect the court to be their lawer. The Vice Chair asked if
an of fer of judgnent rule would address these problens. M.

Titus inquired as to why Rule 1-341 cannot take care of this.
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The Vice Chair remarked that when a case is truly frivol ous,
sonet hi ng should be done. |If a case is not truly frivol ous,
there could be a potential threat to keep the person from
pursuing the claim \What notivates this push to nake a change
is the inflexible attitudes of the insurance conpanies at

settl enent conferences.

M. Howell comrented that where a judge presides at a
settl ement conference and nmakes an educated guess as to the
settl enent anount, and a party is unreasonable, there should
be some kind of sanction based on the outconme of the case.
This should not be part of Rule 1-341. M. Brault responded
that there is a problemwith this, especially in the donestic
ar ea. He had a case where after the case had settled, the
rel ati onship between the husband and wi fe deteriorated
further. The wife becanme outraged at the settlenent, claimng
that her attorney sided with the husband. She sued the
attorney. In this kind of situation, the attorneys cannot
al ways control the parties’ reaction to the offer. The Vice
Chair noted that an attorney may be unreasonable, and the
client is penalized. She questioned as to how the judge woul d
know whether the client or the attorney is acting in bad
faith,

M. Titus said that previously the Managenent of
Litigation Subcomrittee had consi dered an offer of judgnent
rul e and concluded that it could not recommend this Rule or a

simlar one. This is a policy decision for the ful
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Comm ttee. Should the Subcommittee try to redraft another
version of this?

The Vice Chair noved to reject the idea of an offer of
judgment rule. The notion was seconded, and it passed on a
vote of nine in favor, six opposed.

The Chair adjourned the neeting.
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